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http://www.cra-arc.gc.ca/nwsrm/rlss/2012/m10/nr121030-eng.html
http://www.cra-arc.gc.ca/nwsrm/rlss/2012/m10/nr121030-eng.html


CGA Tax Newsletter 

 

Page 2 of 2 

delaying refunds and discouraging taxpayers from 
investing in the schemes. 

Courts in support of the CRA 
disallowing the charity scams 
These new tax rules may not have been needed;  
even without them, the Courts have been 
supporting the CRA’s reassessments disallowing 
the charity donation schemes. In 2010, in 
Maréchaux v. Canada, the Federal Court of  Appeal 
(FCA) said that gifts were invalid for tax credits if  
made in a leveraged charitable donation program 
with a substantial part of  the purported gift 
funded by an interest-free loan provided by the 
promoters. And in December 2013, in Kossow v. 
Canada 2013 FCA 283, the FCA said that an art 
donation scheme, in which the charity got only 
0.5% of  the money from “donors,” also failed 
because the participants got “25 year interest-free 
loans” to make the scheme work. The FCA agreed 
with the TCC that the free loan was a benefit that 
invalidated the entire gift. 

In earlier years, when the CRA was beginning the 
slow process of  reassessing these schemes, it 
sometimes offered to allow those taxpayers who 
agreed to a reassessment to have a donation credit 
based on the amount of  their actual cash outlay. 
In many of  these schemes, the cash outlay might 
be 20% of  the nominal “donation.” (In Ms. 
Kossow’s case, her total cash outlay was about 
34% of  the donation because it included a security 
deposit and a loan processing fee.) But with these 
FCA successes behind it, the CRA might not give 
your clients this option. In Maréchaux and Kossow, 
the taxpayers got nothing: the entire gift was void 
for tax-credit purposes. But because many of  
these reassessments involve thousands of  
taxpayers and can take years for test cases to work 

through objections and Tax Court appeals, the 
CRA may allow some interest relief  for the 
waiting period. 

Your suggestion to clients — not 
worth it! 
Considering the risk and cost of  failure, it’s 
surprising that so many taxpayers took part in 
charity scams, given the rate of  return on some of  
these “investments.” For example, even if  the 
scheme worked, Ms. Kossow only stood to get tax 
refunds equal to her cash outlay plus about 18%. 
That’s not a great return for the risk taken, and 
she and others like her lost their initial cash outlay, 
which went mostly to promoter’s fees, sales 
commissions, and legal defence funds. They also 
had to pay back the taxes they attempted to save, 
plus interest. 

Check for class lawsuits if you have 
clients involved in charity scams  
If  you have a client consult with you about the 
charity scams, there may not be much you can do 
if  she or he has already been reassessed. For that 
reason, there have been many class actions against 
the lawyers and promoters. Top Canadian law 
firms lent their reputations to these schemes, 
assuring participants that, although, as with all tax 
plans, “the matter is not free from doubt,” the 
donations would qualify for tax credits. Your 
clients should investigate whether they are already 
members of  the classes or whether lawsuits 
involving their schemes are planned. For example, 
most of  the 2,825 participants in the Banyan Tree 
Foundation Gift Program settled their class action 
against the national law firm Fraser Milner 
Casgrain for $11 million. 

 

  

 
 
 
 
Disclaimer: 
Readers should not rely on or use the information provided as a basis for a course of action without first obtaining the 
appropriate professional advice. 

http://www.canlii.org/en/ca/fca/doc/2010/2010fca287/2010fca287.html
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http://www.canlii.org/en/ca/fca/doc/2013/2013fca283/2013fca283.html

